Legal pragmatism focuses its attention on the content of the law --on delivering the best substantive decision in every litigated case. Criticism of pragmatism shares this focus. As a result, the extensive literature does not yet address an important dimension of pragmatism: its treatment of legal form. Pragmatism disregards legal form almost entirely, yet it offers nothing to take form's place. In this article, I contend that examining pragmatism' s treatment of legal form is, in fact, an excellent device for understanding pragmatism.' I will show that pragmatism's indifference to legal form constitutes a sharp break with conventional accounts of judging. I also will explain why pragmatism should try to justify that break, and I will identify some central points that pragmatism should address.
This matter of legal form arises because legal pragmatists reject the view that there are distinctively legal ways of resolving disputes. Their attention is on policy rather than principle. They give legal questions the answers that they see as best "all things considered," without regard to some of the legal influences that ordinarily affect judges. 2 Formal reasons are the law's manifestation of principle. Among the most visible of these omitted influences is legal form, especially formal reasons for decisions. A formal reason is one that the legal system creates and that only the legal system recognizes. For example, case law -precedent -provides reasons that are formal in the sense that their force lies in the fact that the legal system gives them special status. That is, their force lies in their form. Because of this special status, the judge is obligated to give special force to case law, even if the judge disagrees with its substance. The judge cannot consider "all things" on an equal footing with each other, as a non-legal decision-maker would. He or she must treat the case law as special. Pragmatist judges, however, see things differently. They acknowledge no obligation to give case law any force at all, and grant it force only if its substance is attractive. They grant no force to legal form.
The difference between these two views of form is fundamental. Taken seriously, pragmatism's disregard for legal form changes the nature of judging, the justification for judicial decisions, and the balance of power in the legal system. That is why a review of pragmatism's relationship with legal form is an important step in understanding pragmatism and its implications.
I. INTRODUCTION AND CONCLUSIONS
Two competing efforts to explain adjudication run through American legal history. One emphasizes form and principle, the other, substance and
The stream is even larger if one includes schools that sometimes ally themselves with pragmatists, such as feminists. Margaret Jane Radin discusses this relationship in The Pragmatist and the Feminist, 63 S. CAL. L. REv. 1699 (1990) . Even discounting for the use of "pragmatic" as an uptown substitute for "practical," the volume is large. A search of law review articles published from 1965 through 1985 turned up five titles referring to some form of pragmatism. The same search for the years 1986 to 2005 produced 484 hits. (Westlaw search conducted Jan. 9, 2006.) Much of this difference may be due to the absence of earlier journals from the database, but the ninety-six-fold increase illustrates the magnitude of the increase.
6. Pragmatism remains somewhat protean, without "well-defined theses." Steven Walt, Some Problems of Pragmatic Jurisprudence, 70 TEX. L. REV. 317, 318 (1991) . Indeed, the same writer contends that " [i] t is unclear what makes a theory pragmatic." Id. at 317-18. Even pragmatism's most prominent champion, Judge Richard Posner, concedes that pragmatism remains "spongy." RICHARD pragmatism needs to justify its sharp demotion of legal form. 7 This requires pragmatism to develop a response to the extensive literature that examines the functions of legal form. 8 In this article, I work through the implications of pragmatism's treatment of legal form. I begin by reviewing some of the functions served by legal form, with a focus on the role of formal reasons for decisions. I then sketch an overview of pragmatist judging. This overview draws on some stock criticisms of pragmatism, but emphasizes pragmatism's disregard of form; this emphasis provides a basis for a review of some of pragmatism's central features. To that end, I work through several points of comparison between pragmatism and conventional judging. 9 This exercise generates a list of topics that pragmatists should address to justify their treatment of form and, more broadly, their proposed departure from conventional judging. I identify the primary concerns raised by each point of comparison but do not fully develop each point, something that would require far more extensive discussion. Throughout this discussion, I use the example of an influential opinion by Judge Posner, who doubles as pragmatism's most prominent champion and a judge on the United States Court of Appeals for the Seventh Circuit. I identify elements of this decision that are distinctively pragmatist, then review the consequences of that pragmatism.
This discussion leads to several related conclusions. They are connected in several ways; but the most conspicuous thread that runs through them is a rejection of the judge's obligation to give force to formal reasons. The first conclusion relates to the central point of pragmatism: its promise of improved legal reasoning. Pragmatism promises to reduce or eliminate the bluntness of form-oriented reasoning. I conclude, however, that pragmatism does significantly less in this regard than most writers assume. I conclude that pragmatist judges, freed from the constraints of legal form, Critics can be harsher, tagging pragmatists' work as "slippery and evasive." Jeremy Waldron, Ego-Bloated Hovel, 94 Nw. U. L. REv. 597, 600 (2000) . I try to resolve some of this ambiguity by identifying core features of pragmatism that are common to various pragmatist writers and that hang together as an identifiable and distinct approach to adjudication.
7. Some scholars who find significant insights in pragmatism consider it no more than a critique. See, e.g., What Good, supra note 5, at 9 ("The main job of pragmatist theory is critique of more ambitious (nonpragmatist) theories.").
8. continue to employ generalizations much like those that are reflected in legal forms. One apparent explanation for this continued use of generalizations is the existence of practical limits on the ability of judges to find facts and engage in complex reasoning. Another explanation is the tendency of judges, when essentially freed from concrete precedents, to reason from abstractions. This conclusion -that the benefits of pragmatism are less than the literature assumes -makes the costs of pragmatism loom larger. These costs result, in one way or another, from pragmatism's unwillingness to take any considerations off the judicial table. I conclude that these costs are more substantial than the literature recognizes. The first cost is an increase in true judicial errors, the result of the increased complexity of pragmatist decisions. This cuts against pragmatism's goal of getting more cases just right. It also decreases predictability.
Second, decision costs increase substantially. This increase does not merely require more resources; it also cuts against pragmatism's substantive goals of increased contextuality. It helps explain the tendency of judges to continue to employ generalizations, even when freed from the constraints of legal form.
The third cost is diminished predictability. I conclude that pragmatism cannot maintain a workable level of predictability as long as it rejects the view that judges have an obligation to give force to formal reasons. Without that obligation, there is no ex ante basis to predict what a court will do. Predictability also is reduced by the increase in true judicial errors.
The fourth cost is the loss of the traditional basis for the authority of judicial decisions. Pragmatism severs adjudication's normative connection with existing law, thus severing adjudication's traditional connection with legitimacy. At the same time, it effects a considerable reallocation of power in favor of the courts. Pragmatism needs a theory that legitimizes these changes. Justification of the judiGenerally easier (be-Generally more difficial role cause it rests more cult (because it is not easily on one or addressed by convenmore of various con-tional justifications and ventional justificaon conventional theory tions for adjudicaof allocation of power tion) among branches)
LEGAL PRAGMATISM'S TREATMENT OF LEGAL FORM
A. SOME FUNCTIONS OF LEGAL FORM
In this article, I discuss legal form to the extent that it generates formal reasons for judicial decisions. A formal reason is a distinctively legal reason.'° It is created by the legal system and, therefore, is relevant only within that system. A formal reason can be contrasted with the many reasons that are relevant to decision-makers in life outside of the legal system."
Formal reasons differ in at least three ways from reasons considered by non-legal decision-makers: in when they have force, in the basis of their force, and in the structure of their force vis-t-vis other reasons. First, a formal reason has no force at all in the eyes of the non-legal decisionmaker. (It may help the non-legal decision-maker to predict what future courts will do, but that does not constitute legal force. See the discussion in Part II.B.4, below.)
It follows that "all-things-considered" decisionmaking, the term that pragmatists use for non-legal decision-making, is a misnomer. It is more accurately labeled "all-things-considered-except-forformal-reasons" decision-making. For convenience, I will continue to use 10 .
For a discussion of the varieties of legal formality, see ATIYAH & SUMMERS, supra note 8, at 11-21 (identifying "authoritative formality," "content formality, "interpretive formality," and "mandatory formality"). For additional development of the varieties of legal form, and their significance, see Robert S. Summers, How Law Is Formal And Why It Matters, 82 CORNELL L. REv. 1165 (1997).
11. Professors Atiyah and Summers describe a formal reason as "a legally authoritative reason on which judges and others are empowered or required to base a decision or action." ATIYAH & SUMMERS, supra note 8, at 2. The formal attributes of rules include "degree of completeness of the rule, the degree to which it is definitive, the degree of its generality" and "the extent of formality of expression." Robert S. Summers, The Formal Character of Law, 51 CAMBRIDGE L.J. 242, 246 (1992) . For a more extensive discussion of expressions of formality in a legal system, see ATtYAH & SUMMERS, supra note 8, at 11-21. the shorter name, but the "except-for-formal-reasons" qualification is significant to understanding pragmatism.
The second difference between formal and other reasons is the basis of their force. In decision-making outside of the law, reasons have force based on the attractiveness of their content. They are "substantive" reasons. Formal reasons, however, have force because of their legal status, independent of the substantive outcome that they support. 12 This connects to the third difference. Formal reasons do not compete with substantive reasons on equal terms; instead, they defeat substantive reasons by outranking them -in almost all instances, excluding them outright. Therefore the structure of the formal reason is "exclusionary," in the sense that it "usually excludes from consideration, overrides, or at least diminishes the weight of, any countervailing substantive reason."' 3 Because formal reasons help determine what reasons are relevant to the judge, as well as the relationships among those reasons, they give legal decision-making a structure that is different in kind from that of non-legal decision-making.
This structuring function is closely related to other functions served by formal reasons. In particular, they allocate decision-making power. They do this because they are generated by sources in the legal system other than the current judge, yet the judge must respect them. They help set the scope of the judge's power. Frederick Schauer identifies power-allocation as "the essence of rule-based decision-making" -of decision-making structured by legal form. 14 Indeed, formal reasons serve as the nexus between the case at hand and the rest of the law. It is only through formal reasons that the many elements of the legal system -such as legislative acts and earlier judicial decisions -affect judges who decide cases, and through them affect ordinary citizens. This function depends squarely on the acknowledgement that 12.
This property of legally formal reasons sometimes is described as " 
13.
ATiYAH AND SUMMERS, supra note 8, at 2. The strongest form of this status is captured by Joseph Raz's influential discussion of "exclusionary reasons." This is a reason that, because of its formal status in the legal system, excludes other considerations, even if those excluded considerations should trump the exclusionary one in an all-things-considered decision. See Joseph Raz, Practical Reason and Norms 15-48 (1990). Some theories of law, such as Ronald Dworkin's, assign rules the property of weight and consider their content in determining that weight, rather than assigning rules absolute priority and identifying them based on pedigree. Even Dworkin's theory, however, assigns rules a distinctive force because of their formal status, which he calls their "fit." See, e.g., RONALD DWORKIN, TAKING RIGHTS SERIOUSLY, chs. 2-4 (1977).
14. PLAYING BY THE RULES, supra note 8, at 231-32.
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the formal reasons have a claim on the judge, in the sense that the judge is obligated to give them force based on their legal status. As will become apparent in the following discussion, all-things-considered decisionmaking, such as legal pragmatism, cannot take formal reasons into account unless it acknowledges this obligation.' 5 And as I explain below, pragmatism makes no such acknowledgement. The functions of formal reasons are visible in the paradigm of legal form: the rule. A judge applying a legal rule is obligated to give some force to the reason that caused the rule-maker to use the device of a rule to advance a substantive purpose.' 6 Professor Schauer usefully labels these reasons "rule-generating justifications."' 7 They include "certainty, reliance and predictability,"' 18 as well as the now-familiar allocation of power across the legal system.' 9 Each of these justifications has. instrumental and normative dimensions.
These justifications connect formal reasons with political legitimacy. 2°T he justifications are closely associated with the notion of the rule of law and, therefore, with ordered liberty. 2 1 They tend to limit the judicial war-
15.
See the discussion in part III.B., infra.
16.
For a detailed account of the structure of reasoning involving formal reasons, see Reasons for Action, supra note 12.
17.
PLAYING BY THE RULES, supra note 8, at 95. Atiyah and Summers refer to rulegenerating justifications as "second-level" rationales for legal formality, labeling the relevant "policy goals" the "first-level" justification for a rule, and the device of advancing those goals through a rule the "second-level" justification, and explaining that the "'second-level' rationales for formal legality exert justificatory force of their own." ATIYAH Acknowledging that formal reasons perform these functions does not begin to entail "the vice of formalism., 23 Different theories of law differ over the degree of form appropriate to various contexts, but some measure of form is a fundamental element of every known legal system. Form is what distinguishes a legal system from ad hoc problem-solving. Regard for form distinguishes a judge, in Justice Frankfurter's famous phrase, from a "kadi under a tree dispensing justice according to considerations of individual expediency." 24 As Kathleen Sullivan has noted, it is only in "a nonlegal society [that] one might apply... background policies or principles directly to a fact situation," without "using the intermediary of legal directives" -of legal form. 25 Certain properties of formal reasons are particularly relevant to a discussion of legal pragmatism. In particular, the force of form depends on a complex, dynamic interplay between generalization and specificity. 26 [Vol. 28
they identify facts in a way that covers a range of cases. 27 They can be stated at many levels of generality, from highly general to highly specific. 8 The interplay between generality and specificity is visible not only in rules themselves, but also where a dispute lies outside an existing rule. In such cases, courts commonly extend an existing precedent to the new set of facts, primarily through the use of analogy. To do this, a court identifies features in the case at hand that are like those in a precedent. This involves specificity because the court typically describes the two cases at a fairly specific level -at the lowest level of generalization that permits the drawing of similarities. 29 It also involves generality, because the court needs a general principle to explain the extension to new facts. Through this process, form influences courts to extend existing law in a constrained way: tethered both to the specific circumstances of the precedent and to a generalized principle that is discernible in the existing case law. 3°T he generalization that is inherent in legal form does lead to certain costs. The same features that limit the power of the judge also prevent that judge from making the best all-things-considered decision in the case at hand. One example is the familiar phenomenon of over-inclusiveness. 1 Because of the force of legal form, the generalizations contained in a rule operate independently of the rule's underlying purpose. In most cases, that language advances the rule's purpose. 32 An example is the famous regulation "no vehicle may be taken into a park," where a rule meant to exclude noisy or dangerous vehicles also, by its terms, excludes wheelchairs and baby strollers. 34 When this happens, the effect of legal form is a decision that is wrong in the sense that it does not advance the law's underlying purpose. 35 This is a matter of imperfect fit between the language of a rule and real life.
These wrong decisions are a cost of operating in a system with a certain level of legal formality. Conventional views of adjudication accept these costs in some cases in exchange for the benefits of legal form in all cases. Judicial pragmatism can be understood as an effort to avoid these costs.
B. PRAGMATISM'S DEMOTION OF LEGAL FORM
Pragmatists try to avoid these costs by acceding much less force to existing law, including its formal features. 36 As Judge Posner summarizes pragmatism: "there isn't too much more to say to the would-be pragmatic judge than make the most reasonable decision you can, all things considered. 37 Of course, numerous scholars, including Posner, say much more. Their work reveals a number of features that hang together as a distinctive view of adjudication. 3 9 As suggested by Posner's reference to "the most reasonable decision," probably the central point of pragmatism is to produce the best substantive outcome in the specific context of each individual case. 4° In pursuit of this best outcome, pragmatists refuse to exclude any consideration that may be relevant. They reject legal form's central idea: that judges are obligated to give formal reasons force because of their status, and that formal reasons can exclude other reasons from consideration. 4 In the pragmatist view, the "conventional materials of adjudication have no absolute priority over other sources of information concerning the likely consequences of deciding a case one way or another. 4 2 Pragmatists' rejection of formal reasons or principles, therefore, extends well beyond a rejection of hard formalism. In fact, to the committed pragmatist, "[t]here's no such thing as legal reasoning ' 43 because "the very idea that legal reasoning is a distinctive practice capable of producing relatively determinate answers" is "mere nostalgia for lost certitudes.""4 Because of this view, pragmatists tend to cast almost any regard for legal form as tantamount to strong formalism: as deciding cases based on relations among concepts with insufficient regard for the world of fact. 45 They reject the view that judges are obliged to give "existing legal 39 .
For one short summary of these features, see Shutkin, supra note 2, at 57, 74-77. See also Freestanding, supra note 2, at 21, 24-29 (summarizing pragmatic adjudication). Steven D. Smith organizes pragmatist thought into two main strands: "pragmatism as forward-looking instrumentalism, and pragmatism as a hostility to abstract theory, formalism and foundationalism." Steven D. Smith, The Pursuit of Pragmatism, 100 YALE L. J. 409, 411 (1990).
40. Discussing pragmatism and contextuality, see, e.g., What Good, supra note 5, at 15; Shutkin, supra note 2, at 66-76; Wells, supra note 23, at 1729-37 (1990) (contrasting "structured decision-making" and "contextual decision-making" and noting that every legal decision involves elements of both).
41.
See, e.g., Thomas, supra note 2, at 139-63. 42.
LAw, PRAGMATISM AND DEMOCRACY, supra note 2, at 82.
43.
E.g., PROBLEMS, supra note 36, at 459; LAW, PRAGMATISM AND DEMOCRACY, supra note 2, at 60, 73-75. Thus, for example, Posner specifically rejects analogical reasoning, contending that it "is not actually a method of reasoning." PROBLEMS, supra note 36, at 105-08.
44. PROBLEMS, supra note 36, at 37-38. To Posner, "[d]emonstrat[ing] that a decision is correct often is impossible." Id. at 459. Pragmatism deemphasizes traditional legal tools and techniques. In particular, it tends to see opinions that purport to answer legal questions by applying rules as simply hiding the discretion that judges employ, for example when they extract a rule from a set of precedents, or when they decide which facts in the record are relevant to their decision. See id. at 46-49. On this point, pragmatism closely resembles legal realism and its successors.
45.
LAw, PRAGMATISM AND DEMOCRACY, supra note 2, at 59, 64. See also Shutkin, supra note 2, at 66-70 (generally addressing legal form as "formalism"); Thomas, supra note
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materials" force because of their status rather than because of their substance, and that other inputs can be excluded from consideration.
In short, preexisting law loses its traditional authoritative status.
46
Pragmatists rest the authority of judicial decisions squarely on their content, without requiring a link to another source inside the legal system. 47 Where traditional judges "tend to value precedent as authority," the pragmatist considers precedent relevant only to the extent it is useful. 48 Precedents still can have considerable force, for example because of the practical need for continuity and coordination, or because they reflect the wisdom of multiple decision-makers across time. 49 But reported cases become only one of many inputs of equal rank. Shorn of their status as sources of formal reasons, precedents are stirred into an all-things-considered mix. 50 This is consistent with the pragmatist view that analogy cannot usefully constrain, or even justify, judicial decisions. 51 It also is consistent with pragmatism's enthusiasm for empirical materials and the social sciences. 52 By giving facts and consequences priority over pre-existing legal materials, pragmatism tries to shift judicial decision-making as far as possible in the direction of particularity. Instead of valuing generalization as a necessary element of law, the pragmatist sees it as more of a vice. Pragmatism also suggests skepticism that generalizations can, or should, constrain par-2, at 54-74 (attacking the "curse" of formalism and using the example of "Timur the Barbarian").
46. PROBLEMS, supra note 36, at 108. For Posner's strongly content-based account of legal authority, see id. at 78-83, 90.
47. This reasoning process is very similar to that involved in the administrative law concept of "Skidmore deference," under which an agency's interpretation of the law "is eligible to claim respect according to its persuasiveness." United States v. Mead Corp., 533 U.S. 218, 221, 227-39 (2001). As Justice Scalia discussed in the dissent, it is hard to see how this constitutes any deference at all. Id. at 239-41, 250-56 (Scalia, J., dissenting).
48. PROBLEMS, supra note 36, at 108. A result of this view of precedent is a decrease in the force of legal rights, inclining away from the traditional treatment of rights as legal concepts having especially strong force and toward a case-by-case weighing of policy considerations. See discussion in Farber, supra note 38, 72 MINN. L. REv. at 1342-49, 1378 (explaining the weighing of interests involved in addressing constitutional rights).
49. See Thomas, supra note 2, at 144-51; LAw, PRAGMATISM AND DEMOCRACY, supra note 2, at 60-61.
50.
Pragmatists consider precedents "as a testing instance: as a reason to act, rather than as information potentially useful in deciding how to act." PROBLEMS, supra note 36, at 108.
51.
See, e.g., id. at 86-98.
52.
See, e.g., id. at 211 (stating that judges "obtain much of their knowledge of how the world works from materials that are systematically unreliable sources of information"). Not surprisingly, pragmatism rejects legal constraints on evidence as "rigid canons of what shall count as proof." Shutkin, supra note 2, at 77 (quotation marks and footnote omitted) (quoting WILLIAM JAMES, PRAGMATISM, in THE WORKS OF WILLIAM JAMES 44 (Frederick H. Burkhardt ed., Harvard University Press, 1975)).
[Vol. 28 ticular judgments. 53 It follows that pragmatism also shows a general skepticism about conventional rule-of-law concerns. 54 My reading of the pragmatist literature reveals no direct discussion of how pragmatism, having sharply demoted legal form, purports to replace it. To be sure, pragmatist writing sometimes refers to goals similar to those advanced by legal form. For example, Judge Posner explains that the pragmatist judge considers, not only the best substantive outcome in the case at hand, but also the outcome's "systemic consequences., 55 Judge Posner discusses these "systemic consequences ' 56 using a vocabulary traditionally associated with justifications for legal form: "simplifying inquiry, minimizing judicial discretion, increasing the transparency of law, and making legal obligation more definite, 57 as well as "continuity, coherence, generality, impartiality, and predictability in the definition and administration of legal rights and duties. 5 8 Posner even refers to these considerations as the ideas "summed up in the expression 'the rule of law.' ' 59 By including these considerations in the all-things-considered mix, Posner insists, pragmatists give these "systemic" concerns "due regard." 6° Other writers make similar assertions. 6 ' Daniel Farber, for example, contends that pragmatists look backward as well as forward; that is, they fit their decisions to precedent and to expectations. 6 2 They do so, he contends, when that course is pragmatically appropriate. 63 These pragmatist considerations do not, however, begin to fill the role conventionally filled by legal form. Pragmatists use this familiar vocabulary in a very different sense, so that it would be a semantic error to accept these pragmatist considerations as substitutes for traditional legal form.
53.
PROBLEMS, supra note 36, at 42-60.
54.
See, e.g., Thomas, supra note 2, at 150-51, 225-31. Pragmatism's skepticism toward the traditional view of the rule of law hangs together with its skepticism toward legal reasoning, and with its blurring of the conceptual line between legislation and adjudication. In this way, pragmatism's view of the rule of law echoes that of the realists and their successors. See 
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(This example does, however, show why pragmatism's use of language creates confusion and makes pragmatism hard to pin down). If pragmatism has any claim to distinctiveness -as pragmatists insist it does -its sensitivity to "systemic concerns" serves a function entirely different from the extensive, and intricate functions conventionally performed by legal form. 64 For example, although pragmatism takes "systemic consequences" into account to some unspecified degree, it is "[o]nly in exceptional circumstances" that pragmatism gives them "controlling weight." 65 That is why, for example, although pragmatist judges sometimes follow precedent, they do so only for practical reasons. 6 6 Critically, pragmatist judges consider themselves "unchecked by any felt duty to secure consistency in principle with what other officials have done in the past., 67 And although pragmatists generally would practice "obedience to the legislature," they would do so primarily because disobeying the legislature would be "destabilizing." 68 As Posner takes "pains to emphasize," even when a pragmatist reaches the same result a conventional judge would reach, "the root of the decision is still pragmatic." 69 (I question whether pragmatism has any basis for advancing settled expectations if it gives no normative force to legal form. I argue that, without form, pragmatism's invocation of expectations is circular. See part lI.C, below.) This rejection of a judicial obligation to give special force to existing law distinguishes pragmatism from legal systems that give force to legal form -even systems with low levels of formality. An example of such a system is one inclined heavily toward standards and away from rules. Even this low level of formality would not make the system a pragmatic one, because the system still accepts that judges have an obligation to give special force to formal reasons.
64.
Although pragmatists assign "great social value" to the rule of law, at the same time they warn of the risk of "blind conformity to preexisting norms." LAW, PRAGMATISM AND DEMOCRACY, supra note 2, at 61, 94. In fact, Posner associates conventional rule-oflaw concerns with "a renunciation of all judicial flexibility, creativity and adaptivity." Id. at 61.
65. See PROBLEMS, supra note 36. 66.
Id. at 95. 1 explain in the discussion of predictability, in part III.B.4. infra, why pragmatism cannot follow precedent only selectively.
67.
Posner quotes this view of pragmatism from Ronald Dworkin, but says that "it will do as a working definition of pragmatic adjudication." PROBLEMATICS OF MORAL AND LEGAL THEORY, supra note 6, at 241 (quoting RONALD DwORKiN, LAW'S EMPiRE 95, 161 (1986) [hereinafter LAW'S EMPIRE]). Also rejecting a duty to secure consistency in principle, see Thomas, supra note 2, at 139-63. 68 .
LAW, PRAGMATISM AND DEMOCRACY, supra note 2, at 71.
69.
Id. at 82. Similarly, Posner also writes that pragmatism "requires judges ordinarily to treat text and precedent as the most important materials of judicial decision" but this is only because "they are the materials on which the community necessarily places its principal reliance." Id. at 63.
This difference highlights several distinctions between pragmatism, on the one hand, and on the other, systems that emphasize legal standards or guidance of similarly low formality. 7° The decision-making reasons provided by standards have normative force across cases because standards are expressed in an authoritative form. 7 ' Pragmatist reasons have no such force. Also, standards often point toward limited sets of norms, and even identify considerations that are tailored to specific legal locales. 72 When they do, the applying court need not look to fundamental principles to reach 73 a decision.
By contrast, pragmatism leaves judges free to select new norms, without limitation to the specific legal locale. It gives far more freedom to start with abstraction and build upward. Finally, a standard can 74 evolve into a rule that carries the normative force of a formal reason. Pragmatist reasoning cannot.
Pragmatism's refusal to give force to formal reasons suggests that pragmatism cannot reject the normative force of rules, while also trying to employ rules in selected instances. 75 Once pragmatism rejects the normative force of formal reasons, selected efforts to generate rules cannot be effective. This is because there is no basis for judges in later cases to treat the pragmatist statements, which may look like conventional rules, as rules. When presented with such a pragmatist statement, the good pragmatist judge still would review, in full, all the substantive considerations behind the apparent rule, to see whether following that rule would lead to the most reasonable decision. There can be, therefore, no such thing as a pragmatist rule.
70.
For background on the usage of the words "rule" and "standard," see Pierre J. Schlag, Rules and Standards, 33 UCLA L. REv. 379, 382 n.16 (1985) .
71. For extended discussions of the continuum between rules and standards, see Sullivan, supra note 22, and Schlag, supra note 68 passim.
72. Even if a standard "collapse[s] decisionmaking back into direct application of the background principle or policy to a fact situation," it has a channeling effect as long as the "background principle or policy" reflect a limited set of norms. Sullivan, supra note 22, at 58. And as noted above, consecutive applications of the standard have a cumulative channeling effect.
73.
See, e.g., R.A.V. v. City of St. Paul, 505 U.S. 377, 397-427, esp. 426-27 (1992) (Stevens, J., concurring) (advocating consideration of multiple factors and factual context rather than a "categorical approach" to the constitutionality of regulation of speech).
74. It is a commonplace that permitting wider range for judicial selection of norms sits in tension with ever-increasing pluralism.
75. Posner suggests that "legal formalism could be a sound pragmatic strategy by analogy to rule utilitarianism." LAW, PRAGMATISM AND DEMOCRACY, supra note 2, at 64.
See also id. at 60 ("There are bound to be formalist pockets in a pragmatic system of adjudication, notably decision by rules rather than by standards"). Discussion of rule utilitarianism is beyond the scope of this article, but even a strong form of rule utilitarianism would not impose an obligation on the decisionmaker to give force to a rule independent of the rule's content, solely because of the rule's status as a rule.
2007]
III.
THE IMPLICATIONS OF PRAGMATISM'S TREATMENT OF LEGAL FORM
I now turn to the implications of pragmatism's treatment of legal form. I will address five topics that implicate important functions served by legal form and, therefore, provide useful points of contrast between conventional and pragmatist judging. These are: (1) degree of generality in reasoning; (2) incidence of judicial errors; (3) level of decision costs; (4) degree of predictability; and (5) the allocation of power in the legal system and the related question of judicial legitimacy. Although a rich literature discusses each of these topics, none has received much attention in the context of pragmatism. 76 Cenco addresses the subject of imputation. Under longestablished principles, the knowledge and conduct of an agent are imputed to the principal. 77 As a result, the law generally holds corporations responsible for fraud conducted by their employees. 8 
79.
See Cenco, 686 F.2d at 453-54. It can enable the third parties to raise defenses including comparative negligence, lack of proximate cause, estoppel or waiver, or statutes of limitations, as well as to bring their own claims against the corporation. For example, if the company is charged with the knowledge and conduct of its employees, then it did not rely on its auditor (since the company is charged with knowledge that its own financial statements [Vol. 28 Management conduct is not imputed to the corporation if the agent committed the fraud while acting "adversely to the principal." 8° This "adverse-interest" exception has great practical significance. Cases repeatedly arise in which a corporation's managers engaged in a hidden fraud. Often these cases involve the corporation's relationship with a third party professional, such as a law firm, an auditing firm, or an underwriter. 8 1 Even if the managers lied to the third party professionals, the third-parties can be liable to the corporation for failing to detect the fraud if the adverse-interest exception applies so that the fraud is not imputed to the company.
As of the early 1980s, a number of courts had addressed imputation in the context of corporate fraud and claims against third party professionals. 82 The cases generally applied precedent that stated imputation principles and the adverse-interest exception. 83 
84
The Cenco dispute began when senior management at Cenco Incorporated fraudulently overstated the value of the company's inventory, inflating Cenco's stock price. The fraud came to light and Cenco's stock price dropped. Cenco's new management brought claims against the company's auditor, Seidman & Seidman for failing to detect the fraud. In its defense, Seidman & Seidman asserted that the conduct of Cenco' s own management should be imputed to the company, so that Cenco would be responsible for the fraud. 86 were wrong) and it is responsible for the lies that its employees told to the auditors. See id. at 454. Therefore, imputation can give third-party professionals a defense of no reliance and no causation. Imputation also can determine whether the auditor was entitled to rely on the statements made by the audit client's employees. See id.
80.
RESTATEMENT (SECOND) OF AGENCY § 282(1) (1958 The main issue before the Seventh Circuit was "whether [the auditor] was entitled to use the wrongdoing of Cenco's managers as a defense" against Cenco's claims 87 or whether, instead, the adverse-interest exception applied. The exception would have relieved Cenco of responsibility for its own managers. 88 The court ruled that it had been permissible for the jury to impute the managers' wrongdoing to Cenco -that is, to reject Cenco's assertion of the adverse-interest exception. 89 The court did not, however, simply apply the adverse-interest rule. Instead, it evaluated an assortment of empirical and normative questions, giving us a robust example of judicial pragmatism.
The court's pragmatist reasoning
The court framed the issue as follows: in "what circumstances, if any, fraud by corporate employees is a defense in a suit by the corporation against its auditors for failure to prevent the fraud." 90 The court then looked for controlling authority. 91 It cited one Illinois case, which established that there was no rule categorically requiring imputation to the employer. 92 According to the Cenco court, this established that management could avoid imputation under some circumstances. As to what those circumstances were, the court declared that "Illinois cases on auditor's liability provide no guidance." It stated that "the question has never been the subject of a reported case" and concluded that it was writing on a "clean slate." 93 This was an important step in writing a pragmatist decision. The court did not disregard squarely-controlling precedent, as pragmatist scholars suggest can be appropriate, but it achieved the same effect. 94 See id. at 454-56. Away from the bench, Judge Posner has written that it is "a legal convention" for courts to acknowledge as "correct" a "decision foursquare in accord with a recent decision by the highest court of the jurisdiction," but this is, he contends, a "weak convention." PROBLEMS, supra note 36, at 80. that the law had run out -that there was "a clean slate" -much sooner than would have a court that wanted to give more effect to surrounding case law. 95 Certainly the parties did not think the law had run out, as they showed by writing lengthy briefs that made extensive arguments based on case law. 96 These briefs cited a variety of cases from Illinois and other jurisdictions, as well as the Restatement of Agency, and provided extensive discussions of case law applying these principles to the context of audits. The court, however, did not even consider Illinois law that might have provided some guidance. It also disregarded cited cases from other jurisdictions.
Having identified what it considered a complete gap in the case law, the court proceeded to fill it. The court looked to principles that were highly abstract: "the underlying objectives of tort liability." Based on a general reference to "how the Illinois courts might decide the present case," it identified these objectives as "compensation" and "deterrence." 98 It then reviewed a long list of facts. Few of these facts would have been relevant to a straightforward application of the adverse-interest rule.
Looking first at "compensation," the court considered who would benefit from recovery by Cenco. The court did not articulate a point to the compensation analysis. Nor did it look to case law for any recognized Once a court accepts this contributory-negligence principle (that plaintiff cannot recover when negligent) in audit cases, it follows that, in the context of the imputation rule, a negligent corporation cannot recover even where an auditor was negligent. This principle indicates that the corporation cannot evade a contributorynegligence defense by pointing to the duty of the auditor. The very point of the imputation rule is to provide a defense to an actor who was negligent. The contributory-negligence rule lets the company off the hook only if the agent's conduct was entirely adverse to the company; the law treats this as a proxy (in my view, a poor one) for non-negligence by the company.
95. For example, a then-recent case from the Southern District of New York had addressed the question whether "the knowledge and conduct of [company management] must be legally imputed to [the company], so that [the company] will be deemed to have known of all the alleged indiscretions of its inside management." In re Investors' Funding, 523 F. Supp. at 540-41.
96. Not surprisingly, they disagreed about whether there was authority that was directly controlling. Seidman insisted there was and Cenco that there was not. Both parties, however, insisted that the answer lay in the legal rules and the case law arguably applicable to the question. See Br. of Appellant Cenco Inc. at 27, 30 ("This appeal presents a question of law never previously confronted by an American court" although there was "one squarely applicable common law decision" from England in 1887; going on to discuss analogous case law) and the Br. "right" to compensation. Instead it considered the fairness, in a rough-andready sense, of various possible outcomes. In doing so, it ignored the corporate form and directly considered the compensation effect on Cenco's shareholders.
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Based on this review, the court concluded that compensation considerations pointed away from permitting shareholders to collect from the auditor. "Because of shareholder turnover there is always a potential mismatch between the recovery of damages by a corporation and the compensation of the shareholders actually injured by the wrong."'1'0 This case, the court concluded, was "a more dramatic mismatch ... than usual."'' The court then turned to deterrence. Still without citing authority, it identified several facts as relevant. The court stated that, as a general matter, "in a publicly held corporation such as Cenco most shareholders do not have a large enough stake to want to apply an active role in hiring and supervising managers." 10 2 On the other hand, it continued, permitting a publicly held company to avoid the cost of its own officers' fraud would reduce shareholder "incentives to hire honest managers and monitor their behav- See id. The court divided those shareholders into three groups. The first was "people who bought stock in Cenco before the fraud began," a group that contained "the corrupt officers themselves" as well as other stockholders who played no direct role in the fraud. Id. The second group was "people who bought during the fraud period," comprising those who already had "sold at a loss" and those who continued to hold their shares, also "at a loss." Id. The final group was "shareholders who [had] bought after the fraud was unmasked." Id. Members of the first group, the court reasoned, did not deserve compensation because they were wrongdoers themselves or were those who had "elected the board of directors that managed Cenco during the fraud." Id. Members of the second group did not deserve compensation either, at least from the auditor. Id. The reasons were somewhat complicated. In particular, these shareholders already had brought their own direct claims against both Cenco and Seidman & Seidman, and had received compensation from both. The court stated that they had received $3.5 million from Seidman and $11 million from Cenco. Id. at 451, 459. Thus the court took into account the size of the judgment relative to total debt of the company (so it could determine whether shareholders would benefit from the claim), as well as the outcome of other litigation. See id. Again, none of this was previously found in imputation law. As to the third group, the court reasoned that its members deserved no compensation at all, because they had purchased their Cenco stock after the fraud had come to light and the share price had fallen. Id. at 455 (the court did not consider the fact that these shareholders might have paid more for their stock in order to acquire Cenco's claims against the auditor).
100. Cenco, 686 F.2d. at 455.
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"shift[ing] the entire cost of the fraud from itself.. to the independent auditor who failed to detect the fraud."' 0 5
The court also noted that this fraud was unusually pervasive and complex. "In addition, the scale of the fraud -the number and high rank of the managers involved -both complicated the task of discovery for Seidman and makes the failure of oversight by Cenco's shareholders and board of directors harder to condone." 1°6 After completing its analysis of the "underlying objectives of tort liability," ' 7 the court turned back to precedent. In effect applying the adverse-interest rule, it stated that the fraud would be imputed to the corporation if fraud had "benefited" the corporation, and would not be imputed if it had "harmed" the corporation. 10 8 It noted that, in this case, the officers had "conmit[ted] fraud for the benefit of the corporation," so its shareholders should bear responsibility. 109 One might argue that Cenco is not pragmatist because it acknowledges the authority of squarely controlling law, as any United States Court of Appeals must do. But this argument ignores the set of reasoning techniques that, taken together, bear a strong and unmistakably pragmatist family resemblance. The court looked past clearly established rules that could have resolved the case, even if by close analogy rather than formal syllogism. Instead, it engaged in a wide-ranging analysis that moved swiftly to first principles of tort law and then to a slew of general and specific factual assertions, and did so without looking again at the legal status of the inputs it chose. The analysis involved numerous additional facts and normative judgments. Taken together, these elements amount to as pragmatic a decision as one is likely to find issued by any court. Id at 456. The court then interpreted "benefit" to turn on the intent of the wrongdoers. Id.
BENEFITS AND COSTS OF THE CENCO COURT'S PRAGMATIST
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True judicial errors Lower probability of Higher probability of error, because of error, because of more fewer (and simpler) empirical assertions empirical assertions and more complex reaand less complex soning. reasoning.
Decision costs
Requires only the The court considered a application of the much larger set of facts. adverse-interest rule. This required the court This leads to the to determine it had an same outcome the empirical basis for each court reached fact, and to conduct through its more more complex reasoncomplex reasoning.
ing.
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Justification of the judi-
Rests more easily on Needs a new justificacial role conventional justifition for empowering cations for the judithe court to select abcial role. stract "objectives," then make the normative and empirical assertions involved in the opinion.
B. THE TRADE-OFFS PRESENTED BY PRAGMATIST REASONING
Blunt versus contextual reasoning: Trying to reach better decisions all-things-considered
The move from more form-oriented to more pragmatic decisionmaking involves a series of trade-offs. The benefit side of the trade-off should be an improvement in legal reasoning. This is achieved, pragmatists hope, by replacing form-oriented reasoning, which can be a blunt instru-[Vol. 28 ment, with all-things considered reasoning, which can be more sensitive to context.
The question of sensitivity to context immediately points us to a conceptual gap in pragmatism. To evaluate how closely a decision's reasoning fits a specific context, we need a substantive norm to give meaning to "context."" 0 A judge cannot, of course, take literally every fact of a dispute into account. Description presupposes evaluation, and evaluation presupposes some criterion. Therefore, identifying which facts are relevant -the facts to which the pragmatist judge wishes to be sensitive -requires "some principle of selection.""' Pragmatism does not provide this principle.1 2 Perhaps pragmatists would plug this gap with an appeal to reasonableness, or to a specific external theory, but so far they have not done so.
1 3 Until pragmatism resolves this problem, it cannot fully advance its central goal of situated, context-sensitive decision-making.
We can, however, put aside the emptiness of the word "context" and observe pragmatism's effect on the texture of legal reasoning. In particular, we can observe whether, compared with conventional reasoning, a pragmatist tends more to refined, case-specific facts and reasoning and less to coarser, more generalized facts and reasoning. This will give us a sense of whether pragmatism does, in fact, reduce the number of errors of imperfect fit. We also can observe whether pragmatism delivers an improvement in empirical grounding.
A review of Cenco suggests that pragmatism does not produce reasoning that is significantly less general, nor does it necessarily result in improved empirical grounding. Because of the absence of a standard for context-sensitivity, the best that we can do here is observe the style of the court's reasoning. In particular, we can observe whether the court considered additional facts that would have been suppressed by the adverseinterest rule, and whether, in some sense, the court's pragmatism gave its assertions a stronger empirical grounding.
110.
This is a variation of the argument, much discussed in the literature, that pragmatism is contentless and must import its content from other theories. Pragmatic "objectives" are more general than formal rules. The Cenco court's first step was toward, not away from, abstraction. The court decided there was no Illinois case precisely on point, and it chose not to draw on abundant and closely neighboring case law. Instead it invoked the "underlying objectives" of tort law as a whole. 1 4 These "objectives" are highly abstract. This approach therefore contrasts with the form-oriented reasoning that the Cenco court chose to forego. Formal reasons available to the court included the adverse-interest rule, which is less abstract than "compensation" and "deterrence," and reported cases which apply that rule to specific contexts. This shows that form-oriented reasoning can be less abstract than a pragmatic appeal to fundamental principles. It also can be incremental, because it tends toward resolving disputes through application of the nearest precedents. Through this attention to precedent, including the creation of new precedents through the use of analogy, the more formoriented reasoning tethers decision-making to a relatively low level of generality.
Pragmatism lacks the channeling and structuring function of rules. By contrast, pragmatism does little to structure, channel or otherwise constrain judicial reasoning. It provides no guide to the level of generality at which the court should address a problem,' 1 5 and it frees the pragmatist judge to jump directly to a high level of abstraction. Like the type of philosopher whose usefulness pragmatists tend to reject, the pragmatist can be quick (quicker than the common-law judge) to employ highly abstract concepts to decide concrete cases. 1 6 Cenco considers facts beyond those relevant to the adverse-interest rule. On the other hand, this freedom from formal constraints enabled the Cenco court to consider a number of facts beyond those needed to apply the adverse-interest rule. This creates an initial impression of increased factspecificity. For example, the court drew on three different considerations (compensation, deterrence, and whether the agent conduct was adverse to the principal) rather than one, permitting more sensitivity to context than straight application of the adverse-interest rule. This approach gave the 114.
686 F.2d at 455.
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This puts aside the contentlessness of the word "context." 116.
The court's reference to the fundamentals of tort law as the source for its norms indicates, not pragmatism's connection with existing law, but the opposite. Such a generalized reference to tort law does little to limit the norms available to the court. By most accounts, the foundations of tort law contain a rich conceptual storehouse. Although the Cenco court looked there and saw an instrumentalist, largely economic view of tort law (the view with which Posner is famously associated, see, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW CH. 6 ("TORT LAW") (5TH ED. 1998)), the court just as easily could have looked there and found other concepts. Some more conspicuous examples include combinations of corrective justice, duty and fault, risks and harms, even rights and causation.
[Vol. 28 court some flexibility and freed it to articulate a decision that addressed relevant underlying goals.
On closer look, however, the effect on generality is mixed. The court did, in effect, restate the adverse-interest rule to a lower level of generality: from an articulation that applied to all principal-agent relationships to one that applied only where the principals are public corporations. But the discussion remained quite general. It remained dependent on statements that are applicable to whole classes of cases -on generalizations about large corporations -rather than on the specifics of this case. This continued use of generality apparently made it difficult to advance the related goal of improved empirical grounding. The court simply did not identify empirical support for a number of its generalizations.
An example is the analysis of compensation. It rests on division of the shareholders into three groups, a division that is present in every large public company.
17 Also true of every large public company is the assertion that the wrongdoer shareholders might benefit if shareholders as a group were permitted to recover from the auditor.
1 8 The court did not consider facts specific to this set of wrongdoers, such as the amount of their recovery netted against their liability for any claims against them based on the fraud. 119
There are other examples as well, such as the court's statements that certain Cenco shareholders already had recovered damages from the auditor and from the company itself. Although the court noted these facts, it did not fit them into its analysis. 120 Nothing in the record indicated that the recoveries from other litigation gave these shareholders full compensation for their losses, much less that additional compensation in the case at hand would overcompensate them. The court itself acknowledged that it was making an unsupported assumption: "This is not to say they would be overcompensated."' '2 The record simply does not contain this fact.
Achieving deterrence depends on generalization. The court's discussion of deterrence is similarly general. The court asserted that, as a general matter, deterrence is served by holding public company shareholders and 117.
Id. at 455.
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To determine whether the assertion is correct, one must know whether the wrongdoers were required to pay out any benefit they received through litigation relating to the fraud. The corporation has claims against the wrongdoers based on that wrongdoing, and almost certainly the wrongdoers can be forced to forfeit any gain from their wrongdoing, at least to the extent the wrongdoing injured the company. The wrongdoers can be sued by the company, possibly its shareholders, and other victims of the fraud. On this record, however, it is not known whether the shareholders -or Cenco Incorporated -prevailed on such claims. Cenco, 686 F.3d at 451-52.
120. 686 F.2d at 455. 121.
2007]
directors responsible for losses caused by employee fraud, at least when the fraud "caused widespread harm to outsiders."' 122 As the court explained, "if the owners of the corrupt enterprise are allowed to shift the costs of its wrongdoing entirely to the auditor, their incentives to hire honest managers and monitor their behavior will be reduced."' 123 This is an empirical assertion, and a highly contested one as well: Shareholder plaintiffs asserting claims against auditors certainly would respond that it is more effective to hold auditors responsible for detecting fraud. 124 Yet the court cited no empirical support for its assertion. 125 The context-sensitive answer arguably requires more details about the fraud to shed light on which party could have better prevented it in this case.
Increasing the context-sensitivity of the deterrence discussion would, however, point to a different challenge for pragmatism. By its nature, deterrence depends on generalization. It is not clear, therefore, how a pragmatist would increase context-sensitivity in a case where the goal is deterrence. It seems, however, that the type of generalization employed in Cenco is a weak basis for deterrence. These generalizations were not cast into the form of a new rule, and therefore could not provide the deterrence benefits of generalizations found in more formal reasoning.
Cenco shows that courts generalize for other reasons as well Cenco's dependence on generalization indicates that the influence of legal form is not the only reason courts abstract away from the specific facts and consequences of the case at hand. Another reason is simple human limitations. Cenco suggests that, even when judges are freed from the constraints of legal form, practical considerations still cause them to use decision-making heuristics or rules of thumb, and these techniques tend to approximate the generalizations that pragmatists wanted to avoid in the first place. The per-
122.
123.
Id. at 455. [Vol. 28 sistence of these techniques in this pragmatist opinion suggests the existence of practical limits on the ability of any court to engage in particularistic, situated decision-making.
These techniques appear to be responses to the high costs of information, and therefore can be understood as efforts to reduce decision costs. This establishes a link between the persistence of decision costs in any judging exercise and the limited ability of judges to engage in contextual judging. The incentive to employ these techniques probably is increased by pragmatism's appetite for facts, and by the complex reasoning that these numerous facts require. This further suggests that pragmatism's appetite for facts cuts against its goal of particularized reasoning. It also suggests that scholars may overstate the ability of pragmatic judging to achieve particularized decision-making.
Cenco appears to assume a material degree of legal coherence. In fact, addressing existing law at this abstract level runs counter to the very spirit of pragmatism. The contention that a court can identify unifying fundamental principles of "tort law" assumes a significant degree of coherence across the law. (Even if one chooses to reject the existence of legal concepts, as pragmatists do, this approach still assumes that simple fundamental principles exist that make sense of all of tort law.) This assumption is inconsistent with pragmatism's emphasis on increased contextuality. Tort law applies to an enormous range of human conduct. It can be decidedly technical, reflecting experiences with specific legal locales. 126 That is why some arguments for legal formality point to rules that are rooted in specific legal locales, reflecting the specific experience that generated the rule, and reflecting the combination of specificity and generality that rules can reflect. 27 For a court to resolve a case based on principles that are sufficiently general to fit all of tort law, it must ignore the concepts that the law has developed for the context of the specific activity at issue. This seems the antithesis of the pragmatist spirit. See, e.g., Justice Scalia's argument for applying a rule at "the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified," and identifying a rule "specifically relating to the rights of an adulterous natural father." Michael H. v. Gerald D., 491 U.S. 110, 127 n.6 (1989) (discussed in Sullivan, supra note 22, at 77). But see, Laurence H. Tribe & Michael C. Dorf, Levels of Generality in the Definition of Rights, 57 U. Ci. L. REv. 1057, 1058 (1990) (disagreeing with Justice Scalia's assertion that this constitutes a value-neutral means of selecting a level of generality).
The rate of true judicial errors
The conclusion that pragmatism delivers less benefit than expected brings us to pragmatism's costs. One is the increased opportunity for true judicial errors. These are errors that involve a mistake by a judge rather than the bluntness of a legal rule. True errors occur when a judge gets the case wrong in this sense: by failing to reach the optimal outcome, measured in terms of the relevant background justification, where the judge would have gotten it right by simply applying a relevant legal rule. 1 28 Pragmatist judging increases the probability of true errors in at least two related ways. The risk of empirical error increases both because the court has to address a greater number of facts and because the nature of some of the additional facts may strain the court's fact-finding ability.
29
Pragmatic judging also increases the risk of reasoning error, because it requires more complex reasoning to fit the greater number of facts and the court-selected norms into a coherent justification for a decision., 30 This increased risk of true error cuts against pragmatism's own goals of improved substantive outcomes. The true errors in finding facts specifically cut against the goal of empirically sounder decisions. It is hard to generalize about this trade-off in the abstract, but the review of Cenco v. Seidman & Seidman gives us a sense that the increased probability of true error is far from trivial.
The starting point is that the Cenco court could have resolved the case by applying the adverse-interest rule. Applying a rule would have increased the incidence of error due to imperfect fit: that the language of the rule, applied to the facts of the case, might have led to a result that did not advance the rule's purpose. The court in Cenco did not address the possibility of this kind of error. Nonetheless, it chose not to limit itself to the
128.
See PLAYING BY THE RuLEs, supra note 8, at 149-57 (discussing decision-maker error). A somewhat similar kind of error does exist in a rule-making regime, in that a judge might simply make a mistake in applying the rule. Because rule-based reasoning tends to be less complex than all-things-considered judging, however, the incidence of such errors should be lower. This kind of error does not arise if one accepts the legal realist contention that there is no such thing as the straightforward application of a rule because of the substantial opportunity for manipulation in even the simplest decision. Pragmatists contend that rules should not constrain, but it is not clear whether they contend that rules can constrain.
Id.
129. 130. This puts aside, of course, the possibility that the pragmatist judge chooses a norm entirely external to the legal rule. In such a case, the judge can commit error by reaching a decision that does not advance that norm.
[Vol. 28 factors recognized by the rule. It addressed a considerably larger set of facts, and more complex ones, than the adverse-interest rule considered.
In exchange for this freedom from the rule, however, the court accepted a higher probability of true judicial error. First, the risk of empirical error increased both because the court had to address a greater number of facts and because the nature of some of the additional facts strained the court's fact-finding ability. For example, Cenco contains assertions about the incentives created by different possible liability schemes.' 3 ' Yet Posner himself, in his scholarship, has expressed skepticism about the ability of judges to find facts very much like these, including "how markets work, the incentives that particular transactions create ... and the deterrent effects of different punishments."' ' 32 For these kinds of facts, Posner wrote, judges "often ... fall back on hunch, intuition, and personal experiences that may be misleading." 133 This tendency confirms the increased risk of true judicial error, especially for the ordinary judge. While Cenco was authored by Judge Posner, whom even an adversary described as "the wonder of the legal world,"' 134 most decisions are made by more ordinary judges. And even in Cenco we do not find an articulated basis for these factual assertions. The increased risk of empirical error appears to be another way that pragmatism's practical demands -here, for more facts -undercut pragmatism's goals -here, for decisions with better grounding in the real world.
Second, Cenco's pragmatist approach also increased the risk of reasoning error. It required the court to select norms, then to identify some appropriate mix of those norms, and to conduct those steps without even the guidance of analogous case law. The court's selection of multiple normative goals (compensation, deterrence, and adverse-interest factors) required reasoning that was geometrically more complex than that required to apply the adverse-interest rule. For example, Cenco attempted to identify some optimal combination of compensation and deterrence, as those goals applied to this case. This required separate analyses of the compensation and deterrence effects of possible decisions, followed by consideration of the optimal combination of the two effects, as applied to this case. On some theories, compensation and deterrence are incommensurable goals, in that they cannot be quantified and totaled up on a single scale. They might even point to opposite conclusions. To give a full account of its reasoning, a 131.
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LAW, PRAGMATISM AND DEMOCRACY, supra note 2, at 75-76. Similarly, Posner wrote in THE PROBLEMS OF JURISPRUDENCE that judges "obtain much of their knowledge of how the world works from materials that are systematically unreliable sources of information." PROBLEMS, supra note 36, at 211. court would have had to explain each objective, articulate how a decision would advance or hinder each, articulate the relationship between the two objectives, and explain its choice of the most desirable mix. 135 The court also would have had to reconcile its compensation/deterrence analysis with its inquiry into whether the fraud was intended to help or harm the com-136 pany.
In sum, the incidence of true errors probably would increase under a pragmatist regime because each judge, working without the formal guidance of existing law, must construct an opinion virtually from scratch.
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What Judge Posner called a "clean slate" can be equally portrayed as trackless terrain, which the judge must negotiate without the conventional legal signposts of lines of authority, doctrinal stops, and factual analogy. This increase in true errors raises the question of whether the trade-offs chosen by pragmatism -trying to reduce the bluntness of more formal reasoning by accepting additional true judicial errors -was warranted.
Decision costs
A commonly-noted benefit of formality in reasoning is reduced decision costs. As judging shifts down the continuum from higher to lower formality, decisions become more expensive. Formality is absent from pragmatism's all-things-considered approach, which declines to remove any factors from 136. 686 F.2d at 455. 137.
Whether or not the pragmatist judge writes an opinion that expressly addresses all possibly relevant considerations (something courts rarely do), that judge still must conduct the mental exercise of averting to every such consideration and understanding its relationship to the decision. Here it is helpful to consider the two dimensions by which some writers describe judicial decisions.1 42 One dimension is "depth," which refers to the extent to which a judicial opinion moves from concrete facts to higher levels of abstraction in order to build a theoretical justification for a decision. The other is "breadth," which is the familiar reference to the degree to which an opinion uses language that is narrow, and thus decides only the case at hand, or is broad, and therefore encompasses future cases as well. This vocabulary helps us identify the effect of the levels of formality on the texture of judicial reasoning, and in turn on the levels of decision costs. Higher adjudicative formality appears to correlate with shallower decisions, while lower adjudicative formality requires deeper ones. Shallower decisions have a variety of implications. We expect them to be less tailored to context, but we also expect them to be cheaper. This takes us back to the concern that motivates pragmatism: If judges make decisions that are shallower in the sense that they consist of more formal application of existing legal materials, the judges are less likely to consider the particulars of each case. By contrast, pragmatists contend, a pragmatist decision will better resolve the instant case by considering more facts and justifying its outcome in terms of those specific facts. Such decisions are deeper, and will tend to revisit theoretical foundations much more often. As a result, they are more costly.
The dimension of breadth is harder to assess in the context of pragmatism, because breadth assumes that a decision carries force across time. 144 Decisions in a pragmatist system carry much-diminished force across time, so that the additional work the pragmatist judge does to construct deeplytheorized opinions provides reduced payoff in the future. The next court 141.
Judge Posner is well aware that this kind of decision-making is more costly, but he does not address the magnitude, and all of the causes, of the increase. See, e.g. PROBLEMS We can generalize about pragmatist decisions, which we would expect to be extremely narrow. It is, however, difficult to generalize about decisions that reflect a regard for legal form, as they can be broad or narrow. Sunstein expects more formal decisions to be narrower, see ONE CASE, supra note 29, at 70, although advocates of a stronger regard for form, such as Justice Antonin Scalia, would contend that broader decisions are just as likely and better serve underlying commitments to the rule of law. See Antonin Scalia, The Rule of Law As The Law Of Rules, 56 U. Cm. L. REv. 1175 REv. (1989 . must incur the same costs -which already are higher because of pragmatism -all over again.
Pragmatists are, of course, aware that legal rules simplify decisionmaking and "economize on judges' time." 1 45 In effect, this is another tradeoff that pragmatists strike differently from conventional judges. Pragmatists believe that the increase in decision costs is worth it, because the very means by which rules reduce decision costs is by preventing judges from considering facts that could lead to the best substantive decision in each case.
Cenco gives us a sense of the magnitude of this increase. The Cenco court considered a much wider range of facts than would have been needed to apply the adverse-interest rule. Even though the court relied on heuristics for a number of these facts, its approach still required it to craft an opinion of considerable depth, starting at the foundations of tort law. The opinion would have been even more complex had the court fully undertaken the task of articulating the relationship among compensation, deterrence and adverse-interest considerations.
We might expect that "a deep account will in all likelihood have applications to cases other than the ones before the [c]ourt,"' 14 6 but that is not the case for pragmatist decisions. To the extent that later courts share Cenco's pragmatist view of precedent, the opinion will not resolve future cases. To the contrary, it will multiply future costs. Not only will it widen the scope of lawsuits, it will extend their lives, because it will decrease the frequency of disposition on motions and the possibility of settlement. 147 The result can be the worst of both worlds: on the one hand, the generality and suboptimality found in a system of a higher level of formality, and on the other, the higher decision costs found in a system with little legal formality.
Predictability and continuity
The correlation between form and predictability also is familiar.
48
The higher the level of form in a legal system, the more the judging process tends to be replicable by practicing lawyers, and the better judicial deci-145.
PROBLEMS, supra note 36, at 53. 146.
ONE CASE, supra note 29, at 18. See also id. at 17 (noting the possibility of cases that are deep but narrow).
147. This is borne out by subsequent case law. Cases that cite Cenco as a source of a verbal rule (applying the adverse-interest rule to corporate frauds) do not display the complexity of pragmatist reasoning, while cases that adopt Cenco's pragmatist style display the same pragmatist features discussed here. See discussion infra part III.B.4.
148. Posner acknowledges that rules tend to facilitate planning more than standards, which reflect a lower degree of formality. See PROBLEMS, supra note 36, at 50; see also PLAYING BY THE RULES, supra note 8, at 137-45.
[Vol. 28 sions tend to match the expectations of ordinary citizens. 49 A higher level of formality serves the practical end of reducing the costs of identifying and complying with the law. 150 It also enhances citizen autonomy and, for this reason, generally is treated as a value in its own right.' 51 It is a given that a reduction in form causes a reduction in predictability. Because pragmatism rejects formal reasons altogether, this reduction can be substantial. By eliminating the force of precedent, pragmatism leaves more elements of decision-making open for reconsideration in every case. Its emphasis on factual specificity reduces the extent to which any case provides a basis for generalizing about future cases. Here again, pragmatism tries to strike a different balance of legal virtues from conventional judging. It chooses to decrease predictability and doctrinal continuity in an effort to increase the probability of getting each decision just right. 1 52 It may seem obvious that pragmatism decreases predictability, but leading pragmatists dispute the point. They contend that pragmatism can address predictability concerns, and do so in just the right amount, by respecting precedent to the degree required for optimal predictability. 153 This contention is reflected in the "systemic" concerns to which Posner would give "due regard," 154 and in Farber's view that pragmatists can "look 149.
It is fundamental that the brighter a legal line, the better it gives notice to those whom the law expects to conform their conduct based on that line. The brighter line also avoids chilling conduct that is close to the border but still socially desirable. On the substantial costs of legal uncertainty, see John E. Calfee & Richard Craswell, Some Effects of Uncertainty on Compliance With Legal Costs, 70 VA. L. REV. 965, 965 (1984) (discussing "some ways in which uncertainty about the application of legal standards can give parties economic incentives to 'overcomply' or 'undercomply"').
150. The benefits of predictability and doctrinal stability may vary with context; some spheres of activity involve planning based on existing legal doctrines more than others. The United States Supreme Court made a variation of this point when it rejected a test for attorney-client privilege that contains multiple variables, stating that, "if the purpose of the attorney-client privilege is to be served, the attorney and client must be able to predict with some degree of certainty whether particular discussions will be protected. An uncertain privilege, or one which purports to be certain but results in widely varying applications by the courts, is little better than no privilege at all." Upjohn Co. back" in just the right amount.' 55 This is critical to a defense of pragmatism, because it suggests that pragmatists can disregard formal reasons without any corresponding cost. This contention, however, seems wrong. First, it appears impracticable. A pragmatist scheme cannot reject the existence of a duty to respect precedent, then make selective exceptions-respecting precedent-when doing so appears warranted to advance predictability. This suggestion simply pushes the problem back one step. Citizens have no way to know if they can have reasonable expectations-to know when they can "place principal reliance" on existing legal "materials"-unless the legal system tells them so. And the legal system can tell them so only by acknowledging a judicial obligation to give special force to precedent. This is, in fact, the familiar objection to the predictivist theory of law. Judges cannot predict how they themselves will decide cases.
Second, even if pragmatism could achieve predictability in this way, it still would not capture predictability's traditional significance. Pragmatists relegate predictability to purely utilitarian status, again reflecting their adoption of the predictivist view of law.
15 6 This misses predictability's normative dimension. 157 Traditionally, predictability and continuity have been considered important in their own right, mostly because of a connection with autonomy, individual agency and similar foundational concepts of liberal thought. That is why predictability is among the values associated with the rule of law. 158 Cenco illustrates the tension between pragmatism and predictability. Under the adverse-interest rule, the affected parties-auditors, corporations, shareholders, and creditors-know that the corporation bears responsibility for the fraud, with the exception of cases in which the fraud is wholly against the corporation. This exception group is reasonably identifiable in 156 .
In this respect, pragmatism is another variation of Holmes's prediction theory of law. See, e.g., Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REv. 457,458-61 (1897). Like pragmatism, that theory was vulnerable to the criticism that it failed to account for the normative basis for legal prediction.
157. This argument lends support to Ronald Dworkin's criticism that pragmatism inaccurately describes judicial opinions as "pretending" that legal concepts have force, what Dworkin labels an "as-if' strategy. LAW'S EMpIw, supra note 67, at 154-55. On this reading, pragmatism treats law as a kind of Myth of Ur.
158.
Another often-claimed benefit of rule-oriented judging is enhanced fairness across cases. Pragmatists would dispute this claim, contending that, to the extent that rules lead to second-best substantive decisions, they cause judges to treat like cases differently. Therefore, the pragmatist argument goes, it is more particularistic reasoning that advances fairness, because it can take into account the relevant likenesses and differences between cases. This argument runs into the debate about whether pragmatism has any content. The pragmatist argument has force only if the particularist decisionmaker has a standard against which to determine whether cases are alike.
[Vol. 28 advance, likely comprising embezzlements by lower-level employees and therefore cases with smaller damages figures. 5 9 Under Cenco, however, the complexity of the analysis makes it impossible to predict whether a fraud by corporation employees will be imputed to the corporation. As a result, the company's officers and shareholders do not know what balance to strike between performing their own monitoring and relying on the thirdparty professionals. The third-party professionals do not know what level of resources to expend on attempting to detect fraud. This is particularly problematic for the Cenco decision, because one of Cenco's main goals is advancing deterrence. 60 Indeed, Cenco identifies deterrence as one of two fundamental principles that lie at the heart of tort law.
16
' By its nature, deterrence depends on predictability, and predictability depends on generalizations cast in a form that has force in future cases. 62 But Cenco's pragmatism virtually eliminates any identifiable effect on planning and conduct. Nor did Cenco advance deterrence through the generalizations that it employed in its review of relevant facts. Because these generalizations have no legal force in future cases, 1 63 it is doubtful that they could have any deterrent effect.
Pragmatist decision making further undermines predictability because of the increase it causes in true judicial errors. These true errors undermine predictability in a way that errors of imperfect fit -the kind of error that is more likely in a form-oriented regime -do not. One of the very reasons that the rule-oriented regime accepts imperfect fit is to purchase predictability, because the existence of the generalized rule helps people to know the law in advance. True judicial errors cannot have the same effect on plan-
159.
Whether fraud is adverse to the company is irrelevant to the auditor, whether as a matter of deterrence or in terms of the auditor's culpability. Nonetheless, it is possible that the adverse-interest rule would have some deterrent effect if it were applied as a rule that generates predictable outcomes. In that case, it would give the parties a basis from which to bargain and therefore to assign responsibility at the outset of their relationship. 163. In the vocabulary suggested by Frederick Schauer, generalities that are expressed with a high level of formality are "entrenched." PLAYING BY THE RULES, supra note 8, at 38-111. In the rule-oriented regime, with its respect for pedigree, an existing generalization applies to later cases unless a good reason, recognized by the regime, exists to replace it. By contrast, in the pragmatist regime, the next judge in the next case is free to reject the generalization and assert a new one.
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does correspond closely with the degree to which they adopt the full Cenco analysis.
170
The allocation of power and the basis of judicial legitimacy
Whether or not pragmatism can work in practice, it faces the question of justification. Formal reasons are relevant here because in conventional judging they perform the intertwined functions of legitimizing and containing judicial authority. 171 They serve a legitimizing function by maintaining a connection between adjudication and political authority. 172 They serve a constraining function by working to establish the boundaries of that judicial authority.
Pragmatism upsets this scheme. By dissolving the link between adjudication and political authority, it weakens adjudication's connection with legitimacy.
73 At the same time, it relaxes the constraints on judicial power, eliminating a primary means for distinguishing the roles of the courts from those of other actors. This effects a substantial increase in the power of the courts and, in most instances, of individual judges. Power shifts from legislatures to courts. Within the courts, power shifts from higher courts to lower courts, and from earlier courts to later courts. 174 Pragmatists are aware that pragmatist adjudication needs a new theory of legitimacy, and they offer some possibilities. For example, Daniel Farber suggests that judicial legitimacy lies in "intemaliz[ing] . . . existing law."' 175 Farber adds, however, that this approach does not acknowledge existing law as a "constraint," but only "as part of [the judge's] own way of thinking."' 176 This approach does not, therefore, appear to require a connection between adjudication and existing law. In the absence of that connec-gests increased power for lower courts relative to higher courts, and for future courts relative to earlier courts. In sum, Cenco provides evidence supporting the view that pragmatist adjudication fits poorly with conventional, source-oriented theories of judicial legitimacy. It provides further evidence that pragmatism needs a new theory of judicial legitimacy.
IV. CONCLUSION
A complete case for pragmatism must come to terms with the varied and complex functions served by the formal features of legal systems. The pragmatist argument to date is that pragmatism can provide for these functions by giving "due regard" to "systemic considerations." This argument does not, however, acknowledge the many functions of formal reasons; much less does it explain how pragmatism, having rejected formal reasons, sees that these functions are taken care of. To develop this explanation, the argument for pragmatism needs additional, and concrete, steps that address the issues raised in this article. Pragmatism should develop the notion of contextuality, and explain how pragmatism would improve it. It should explain how it can improve on the bluntness of form-oriented reasoning while accounting realistically for the practical, human limitations of judges. Pragmatism then must explain why that improvement is worth the cost. The costs that I have identified include an inevitable increase in true judicial errors, an increase in decision costs, and a decrease in predictability. Pragmatism also needs to articulate a basis for the legitimacy of its distinctive conception of adjudication. In sum, if pragmatism is to be more than an intriguing discourse, it needs to develop a response to the extensive and complex literature that explains the functions of legal form.
